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No. 11,894

IN THE

United States Court of Appeals

For the Ninth Circuit

Printing Spechaltieis and Paper Con-

vEiiTEKs Union, \a)c\\. 388, A.F.L.,

and Walter J. Thrner,
Appellants,

vs.

Howard F. IjeBaron, Regional Direc

tor of the 21st Region of the National i

La])or Relations Board, on, Behalf of '

the National Labor Relations Board, :

Appellee.

(

APPELLANTS' PETITION FOR A REHEARING.

To the Honorahle William Denman, Presidiufi Judge,

and to the Honorable Associate Judges of the

Urdted States Conrt of Appeals for the Xi}ith

Circuit:

Come now ai)pe]lants and within proper time file

this, their petition for rehearing, pointing ont the

following errors of the Conrt appearing on the faee of

the opinion.
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L

The Court correctly understood the issue herein,

to-wit, whether peaceful picketing can be restricted to

a circle comprising only an employer and his own

employees, but this Court inadvertently failed to note

that the Supreme Court of the United States has re-

peatedly held that picketing cannot be so restricted.

II.

This Court inadvertently failed to note that the

Supreme Court of the United States has recognized

the right of peaceful picketing within the nexus of

the dispute, within the area of economic interde-

pendence, and that the Court has definitely held that

peaceful picketing of the type found in the case at bar

is protected by the Bill of Rights.

TIL

This Court correctly stated tliat picketing is de-

signed to be effective and frequently is effective in

that workers generally will not pass a picket line, but

this Court erred grievously in holding that effective

picketing is not protected by the Bill of Rights.

rv.

This Court has misconstrued the status of Section

8(c) in the situation at bar.

V.

The Court has misconstrued the decisions which

mention unlawful purpose and has inadvertently failed



to note that the ri^ht of peaceful picketing; lias been

upheld by the Supreme ('ourt of the United States

even thouKb carried on in violation of and in defiance

oi' a statutory enactment.

VI.

This Court has inadvei-tently taken a completely un-

realistic view of the situation befoi-e us and lias ig-

nored the situation with re,e:ard to tlie constitutional

ri^ht of ])eaceful ])icketin,i;- whicli is a matter of com-

mon knowledge with the bench, tlic bn?-, and IcL'nl

literature.

Api)ellants respectfully pray the Court to urant a

rehearing herein.

Dated, San Francisco, California,

January 7, 1949.

Respectfully submitted,

Clarence E. Toim),

ROFiERT W. CtH-HERT,

Allan L. Sapiro,

Atforiiff/s for A p/Kllriiifs

nud Pcfitioucrs.
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BRIEF IN SUPPORT OF PETITION FOR A REHEARING.

Appellants most earnestly nrge this Court to 2:rant

a rehearing- of this case, and in that behalf we wish

to lay the following considerations before the Court

:

We accept the statement of the issue found in th(^

last paragra])h on ])age 3 of the opinion, and wher<^

the Court (on page 5) relies upon the Hitter's Cafe

case as decisive of the constitutional right of peaceful

picketing within the particular industry in this (^ase.

we will ])oint out that that decMsion holds to tlu^ o\i\c\

contrary.



We believe that the Court has completely miscon-

strued the scope and effect of Section 8(c), and in

l)articular that the Court did not have in mind the

manner in which 8(c) was dragged into the case.

Finally, we believe that this Court has completely

misapprehended tlie very meaning of picketing as it

is discussed and u^jheld in the controlling decisions of

the Supreme Court of the United States. And now let

us proceed as l:>i'iefly and succinctly as we may to the

points of the argument.

I.

THE ISSUE HERE AS POSED BY THE GENERAL COUNSEL AND
AS ACCEPTED BY THIS COURT AS TO WHETHER PICKET-
ING CAN BE RESTRICTED TO A CIRCLE COMPRISING AN
EMPLOYER AND HIS OWN EMPLOYEES HAS BEEN RE-

PEATEDLY DECIDED BY THE SUPREME COURT OF THE
UNITED STATES IN FAVOR OF THE CONTENTION OF AP-

PELLANTS HEREIN.

At ])age 3 of the opinion the issue is summarized in

this way : ''The debate here is whether peaceful picket-

ing may const!tutionall}^ l)e confined to the area of an

industrial dispute, or in plainer language, to the prem-

ises of the employer with whom the dispute is in

progress." This is the ])osition taken by the attorney

for the Regional Director.

Now we respectfully submit that this very question

has been before the Supreme Court of the United

States not once Init repeatedly and in every single

instance the Supreme Court has held distinctly, and in

several cases by the use of the same terms as quoted j



above, that economic activity cannot he so confined. In

the case of A. F. of /.. v. Siving {'M2 U.S. :i21, fil S.Ct.

5G8 [85 L.Ed. 855]), cited rej^eatedly in our Opening:

Brief, the same contentioTi was made with regard to

the I'i^ht to Hmit picketing to an area comprisin^^ oidy

an employer and Ins own employees and the Supreme
Court said (at |)a,i;(' '52fi), "A state cainiot exclude

working-men Prom ])eacefuliy (ixercisinp^ the no^ht of

free comnHuiication by drawing the circle of economic

competition between employers and workers so small

as to contain only an em])]()ver and tliose directly em-

])loyed by him."

We have in mind the distinction sought to be drawn

by this Court in its opinion between picketing which

is free speech and picketing which is conducted in

support of a boycott; in other words, betw^een ineffec-

tive and effective picketing. This we shall discuss fully

a little later. But just now we are talking about the

area of ])icketing, not its effectiveness cu- ineffective-

ness, and it is clear that w^hen this Coui-t seeks to re-

strict the area to a circle comi)i-ising oidy an em])loyer

and his own employees the Court is attempting to

overrule the decisions of the Supreme Court of the

United States.

While considering this i)oint, it may be well to re-

call that this same language was used by the Supreme

Court in Cafeteria Employees Union v. AngeJos, 320

U.S. 293, at 296. Although the Angelas case, decided a

year and a half after the Bitter's Cafe case, was cited

repeatedly to this Court by a])pellants (O]). I>r. 33, 47.

51; Heply Br. 11, 12) the instant opinion tolallu
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ignores this latest pronouncement by the Supreme

Court on the constitutional aspects of peaceful picket-

ing. In relying- upon the Ritter's Cafe case for the

proposition that "* * * the state has the right to de-

termine whether the common interest is best served by

imposing restrictions upon the use of Aveapons for

inflicting economic injury in the struggle of conflicting

industrial forces", this Court has chosen to disregard

the unanimous decision in the Angelos case which gave

recognition through the opinion of Mr. Justice Frank-

furter (who also wrote the Rifter's Cafe opinion) to

"* * * the right of workers to state their case and to

appeal to the public for support in an orderly and

peaceful mannei* regardless of the area of immunity

as defined by State policy/^

In addition we call the Court's attention to 31ilk

Wagon Drivers v. Meadoivmoor Dairies, 312 U.S. 287,

where it appears in the statement of the case that the

employers brought suit against the miion "to enjoin

defendaiits fi'om interfering with the sale of plaintiff's

products by picketing stores where its products were

sold," etc. And in that case it was held that such

picketing was a constitutional right and could not be

restrained where it was carried on peacefully. (See

pages 298, 299.)



II.

THE SUPREME COURT IN THE RITTER'S CAFE CASE DID NOT
RESTRICT THE AREA OF PICKETING TO AN EMPLOYER
AND HIS OWN EMPLOYEES BUT RECOGNIZED THE RIGHT
OF PICKETING ANYWHERE WITHIN THE INDUSTRY.

'i^he Hitter's Cafe decision (315 U.S. 722) is cited in

I'avor of various forms of restiiction. 'I'he loamed

trial .judj2^e in tlio (;ase at bar cited the Hitter's Cafe

decision as j)r()hil)itiiis "coercive" picketing; and the

oj)iniuii of tliis Coiii-t cites the same decision as up-

liolding the limitation of picketing to the premises of

the employer and to a circle comprising only an em-

])loyer and his own emj)loyees.

The Kitter's Cafe case occui)ies an interesting posi-

tion. It has never, so far as the CMtator shows, })een

cited ])y tlie Supreme Court of the United States, not

even in subsequent ])icketing decisions wi*itten by the

same author. Howevej-, it was a majority decision, has

never been reversed and is accepted liere as laying

down a cei'tain limitation on ])icketing under certain

circumstances then before the Court.

The facts are no doubt t'amiUar to the Court. The

carpenters and painters had a dispute with a building

conti'actor who was employing non-union laboi*. They

picketed the building i)roject and the Supreme Court

of the United States in this decision upheld their right

to picket the building i)ro,iect and, impliedly, to picket

the building contractor wherever he might W engaged

(page 727). However, the courts of Texas held, and

the Supreme Court of the United States affirmed the

ruling, that the cni'])enters and painters niight ho pre-
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vented by state law and l:)y consequent injunction from

picketing- a fully imionized restaurant located a mile

and a half from the building project and having, so

far as the record shows, no connection with the build-

ing then being- constructed, except that the restaurant

belonged to the same man who had engaged the con-

tractor to construct the building a mile and a half

away.

The Supreme Court of the United States held that

there was no "nexus'' l)etween the construction of the

))uilding for some unidentified purpose and the fulh^

unionized cafe, and the Court spoke in that regard of

the conscription of neutrals. In order to make per-

fectly clear what they meant, or rather what they did

not mean, by "neutrals" or "conscription" the Court

went out of its way (at T)age 727) of the Bitter's Cafe

decision to reaffiim the decision handed down the same

day in Baker ij and Pastri/ Drivers v. Wohl, 315 U.S.

769, where they upheld the right of striking: bakery

drivers to picket the customers of their employer.

Thus we find that a careful examination of the

Hitter's Cafe case shows that in the first place it says

nothing about "coercive" picketing as distinguished

from any other kind of picketing. In other words, it

does not discuss the nature of picketing at all, though

it takes for granted that lawful picketing will prob-

al)ly cause damage to the person picketed. Far from

limiting the area of picketing to a circle comprising

an employer and his own emj^loyees, the Court, by its

reference to the Wohl case indicates that the decision

is not intended to have that effect at all. What the
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decision does n[)li()lrl is tlic v\(rhi of pickotinp: any-

where ill, file industry, thus ajiprovint; witlioiit specifi-

cally mentioning' the language of Chief Justice Taft

in the old Tri-Citf/ case fAmerican Steel Fouyidriea v.

Tri-Citfi Central Trades r V>/Yj/r/7, 257 U.S. 184, at 21.S,

214) where it was held thai Hie infuihers of a labor

union, and the union itself, are interested in labor

conditions throughout the industry. (See als(» to flic

same effect |)age 209.)

In the case at bar, we hav(» peaceful picketing hy

employees of a struck employer of the products of the

employer located on trucks and ready for shipment,

'^riiis is com])letely analogous to the picketing by the

milk wagon drivers of the ]iroduct of their em-

ployer—milk—in the Meadowmoor case, supra, oi- by

the bakery drivers of the products of theii' employer,

to wit, bread, in the WoJtl case. Jn fact, in the latter

two cases the language of the Court refers to the

])icketing of the customers themselves rather than of

the product, and while this miglit seem to indicate a

distinction between "secondary boycott" and a "])rod-

uct boycott" it would not seem necessary to go further

into this distinction at this time.

The Bitter's Cafe case does not in any way suj^port

the opinion of this Court, and we ask for a rehearing

for that, among other reasons.
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III.

THIS COURT HAS INTERPRETED THE RESTRICTIONS OF SEC-

TION 8(b)(4)(A) IN A MANNER WHICH DOES VIOLENCE TO
ITS LEGISLATIVE HISTORY.

While this Court is quite correct in stating that the

Taft-Hartley Act does not use the terms "hot cargo,"

"picketing the product," or "secondary boycott,"

(Opinion, p. 4), neither does Section 8(b)(4)(A)

refer to any form of picketing in express terms. On
its face, the statute forbids unions or their agents to

''induce or encourage'' certain prohibited activity,

without reference to means. This admittedly broad

and sweeping restriction must be interpreted with

reference to the legislative history. (The Court will

recall that the General Counsel's attorney agreed at

the oral argument of this case that he would furnish

the Honorable Judges with a copy of the 2-volume

compilation of the legislative history of the Labor

Management Relations Act, 1947, prepared by the Na-

tional Labor Relations Board and published by the

Grovernment Printing Office, for use in administering

the statute.)

In refusing to make the distinction between the type

of picketing involved in this case, and other concerted

activities aimed at bringing full-scale economic sanc-

tions against a non-disputing employer, this Court has

overlooked or failed to give weight to the debate be-

tween Senator Robert A. Taft of Ohio and Senator

Claude Pepper of Florida, cited at page 55 of appel-

lants' Opening Brief. There Senator Pepper con-

tended that under Section 8(1)) (4) (A) "the languag-f^



would f'oi'hid OHO man <>?• ono a^cnt of a labor union

i^oing- to the omployoos of anotlioi- im]\)U>y(',v working

on a |)roduct put out l)y a rnaiiuCacturfr who would ho

unfair to th(Mn in llioii- opinion and att(Mn})ting to

pcTHuadf or induce those workers not to handle the

output of the factory in wliicli thcic was a disagree-

ment with the woikcrs/' and Sonatoi- TaCt imme-

diately rejected the notion hy stating, "I do not i\n\\v

understand the case which the Senator has put. 'j'his

provision makes it unlawful to resort to a secondary

boycott to injure tlie business of a third f)erson who is

wholly unconcerned in tlie disagreement between an

employer and his employees." (93 Daily Cong. Rec.

4322-4323, 4/20/47.)

IV.

THIS COURT HAS MISCONSTRUED THE STATUS OF
SECTION 8(c) IN THIS LEGAL SITUATION.

This ('Ourt, in the second ])aragraph on |)age 4.

seems to indicate that defendants were the fiT-st to cite

Section 8(c) for their own protection. This is erro-

neous. Section 8(c) was brought into the case by th(^

Regional Director by inserting in the findings a recital

that the picketing, which this (\)urt concedes was

peaceful (page 3 end of first ])aragraph), contained a

threat of reprisal or force and promise of benefit.

There was no such statement in the charge and we

object most strenuously to the insertion of that lan-

guage in the finding without there being the slightest
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e\ddence to support it. And now let us take up the

language of this Court in attempting to upliold this

finding. In the last paragraph on page 4 this Court

discusses the ordinary effect of a picket line, and in

particular the feeling and the conduct of union

workers in the presence of a picket line. This Court

recognizes that union niem1:>ers usually respect a le-

gitimate ])icket line, and the Court states that it is

naive to assume that a ])icket line which is thus re-

spected is merely a means of disseminating informa-

tion.

What is naive about that statement is tliat picket-

ing is unlawful the moment it becomes effective! The

nationwide citation in anti-labor l:)riefs to the lan-

guage of Justice Douglas in his concurring opinion

in the '^^ohl case to the effect that picketing is more

than speech naively assumes that the minute picketing

becomes more than sjjeech, that is the minute it be-

comes effective, it becomes illegal. This argument

parts company comj^letely with the decisions of the

United States Supreme Coui*t upholding the right of

peaceful picketing, as we shall show.

Thus, the Trial Examiner who heard the "unfair

labor practice" charges which gave rise to the instant

injunction, took a view in his Intermediate Report

regarding the ''application of Section 8(c) to Section

8(b)(4)(A)" which is completely contrary to that

of the District Court and this Court of Appeals

herein. (Intermediate Report of Trial Examiner A.

Bruce Hunt, issued May 4, 1948, in Mafter of Print-
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ing Specialties and Paper ('(mveriers Ihnov, Loeal

:]88, A.F.IJ. and Sealrif/hf Pacific, IAd., NLRP> C.^ase

No. 21-CC-i:}.)

In lioldiii,^ that Section 8((') is ai)})lioal)l(' to Sec-

tion 8(b)(4)(A) and that i^'accful pickctiiiu- uiidcT'

tlie circumstances cmhi-aced licvc is crnhraced witliin

the inununizin.u' language of Section 8(c), tlie Hoard's

Trial Examiner cites Thorn liill v. Alabama, olO T.S.

88, 102, Carlson v. California, :U0 T.S. KMi, I]:], Milh

Wafjon Drivers Union v. Meadowinoor Dairies, 312

U.S. 287, 293, .1. F. of L. v. Swing, 312 U.S. 321, 323,

as well as the Hitter's Cafe and Wohl cases, stating:

"* * * the language of vSection 8(c) s])ecitically

states that it shall ))e ap])lical)le to allegations of

unfair labor ])]"actices 'under any of the provi-

sions of this Act.' That statement is not ambigu-

ous * * *

^' These cases, manifestly, require the conclusion

that i)eaceful i)icketing is a form of free s])eech.

As such, peaceful ])icketing must be regarded as

embraced within the following language of Sec-

tion 8(c): 'The expressing of any views, argu-

ment, or opinion, or the dissemination thereof,

whether in written, |)rinted, gra])hic, or visual

form * * ^' " (I.R., p. 18.)

In view of the submission ))y the Cxeneral Counsel

of the opinion in United Brotherhood of Carpoiters

and Joiners of America v. Sperry ((\C.A. 10th, de-

cided November 2, 1948), F. (2d)
,
after the

conchision of oral argument herein, and the complete

failure oC this Court to aft'ord appellants any oppor-
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tmiity to comment upon said opinion before the deci-

sion of this appeal, we wish to specifically ur.ce rehear-

ing for those particular reasons. We desire a reason-

able opportunity to pont out the distinction l^etween

the Carpenter.s case and the instant one as to the

facts, particularly since this Court has twice cited

that opinion which holds that "The promulgation and

circulation of a blacklist and the picketing of prem-

ises as the means of waging a secondary boycott which

has the effect of substantially burdening or ol^struct-

ing interstate commerce is not protected by the First

Amendment or Section 8(c) of the act." Whatever

may be said as to the correctness of the Carpenters

decision, it is not entitled to even persuasive authority

herein. We will point out to this Court, upon rehear-

ing should this request be granted, how the Board's

Trial Examiner iu the Printing Specialties case re-

lied upon the absence of power of the appellant labor

organization to discipline employees of Sealright and

West Coast for working in the i^resence of its pickets

as a strong factor in placing these picketing activities

within the immunizing lauguage of Section 8(c).

The opinion of this Court lays do^^Tl the view that

picketing is "* * * something other than a mere ex-

pression of ^^ews, argument or oi)inion" because it

constitutes "au appeal for solidarity." Concededly

the effectiveness of a picket line does not lie in its

value as a disseminator of information to the "un-

fair" employer. District Judge Rifkind made this

very plain in construing Section 8(b) (4) (A) in Bonds

V. Metropolitan Federation of Architects, 75 F. Suiip.
|
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672, whon he said, "'riic cITcct of a strike woiiUl he

vastly attenuated if its a|)[)eals were liriiitcd to t}ie

employer's eonseience."

1liis (\)urt has completely disre.uarded the tact,

called to its attention at ])a,ues ()4-f)r) of Appellants'

Openini;- I>rief', that the lan^nat^e of Section 8(c)

closely ap])roximates the vc^fereiices in the Thorvhill

and Carlson cases to ])icketins' as one of the appro-

priate methods foi' "the dissemination of information

concerning' the facts of a lalior dis])',itc." in TliornhiJI

V. AlahavKi, 'MO U.S. 88, the Su|)ve;ne Court refers

to "the means used to juiblicize the facts of a labor

dis])ute, whether bij printed sign, />// jmmphlft, hi/

word of month, or otherwise.'' Carlson r. California,

310 U.S. lOH, hold that "The carrying- of sii^ns and

y)anners, no less than the raisini;- of a tiaL:,', is a natui-al

and ai)propviate means oi' con\eyin,ii,' information on

matters of public concern,'' citing' Stromberf/ v. Cali-

fornia, 2m U. S. 1359, tlie so-called "red flai-" case.

The Inference in the Carlso)i case to "approj)riate

means, whether by /iamphlet, bi/ ironl of inoidh, or

bi/ banner,'' undoubtedly insj)ired the descriptive ex-

pression concerninsi,- "written, printed, </raphie, or

visual form" of disseminating- Aiews, aronment, or

opinion contem])lated by Section 8(c).

By hoidint^,- that Section 8(c) is inap])licable to

picketing- ))ecause it a])])ea1s for concerted action by

fellow workmen, this Court has declined to follow the

"free speech" doctrine of the Supreme Court, which

declared in Thomas v. Collins, 323 U. S. 5ie;, r^?n, that
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"The First ArneiuliiKMit is a charter for .covernmeiit.

not for an institution of learning. 'Free trade in

ideas' means free trade in the opportunity to persuade

to action, not merely to describe facts."

V.

THE SUPREME COURT OF THE UNITED STATES IN UPHOLDING
THE RIGHT OF PEACEFUL PICKETING AS A PHASE OF THE
CONSTITUTIONAL RIGHT OF FREE SPEECH HAS UPHELD
THE RIGHT OF EFFECTIVE AND SUCCESSFUL PICKETING
PURSUANT TO A PEACEFUL BOYCOTT SO LONG AS THE
PICKETING IS PEACEFUL.

In Thornhill v. Alabama, 310 U. S. 88, the statute

which the Su])reme Court invalidated as abridging the

right of free speech did not refer to "speech" at all.

It prohi))ited any one from going near a place of

business for the pur])ose of influencing or inducing

other ])ersons not to do business \\\W\ that ])articular

establishment; in other words, to boycott the particu-

lar place. Under this statute the kind of ])icketing

which this Court seems to approve was not forbidden,

that is to say, the mere carrying of a banner some-

where making an amiouncement of some kind, pos-

sibly of the existence of a labor dispute, but without

any effect whatever upon passersby. The statute pro-

hibited the boycott of a place of business by a ])icket

line for the purpose of preventing the patronage of

that particular place of business, and it was this pre-

vention of patronage which the Su])reme C-ourt was

referring to when the Court said at page 102:
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'^Tn tin* cii'dHristaiiccs of omv times the dis-

serninatioii of infonnatioii coiK^'inin^ the facts of

a lal)()i' (lis])iit(> rmist Ix; re^ardin^- as vvitliiri that

area of lice discussion tliat is guaranteed by the

constitution,"

And on pa.i^'es 104, lOf), the Coin-t said:

''Abi'idgnient of tlie lihei-ty of such discussion

can he justified only wliere the ch'ai' dangei' of

su])stantive evils arises undcu- circumstances af-

fordini;' no opportunity to test tlie merits of ideas

by coni})etition foi' accej)tance in tlie market of

public opinion. We hold that the danger of in-

Jury to an industrial concern is neither so serious

nor so innninent as to .justify the swee|)infi- pro-

scription of freedom of discussion eml)odied in

Section 3448."

Bear in niiiul that the statute as set out on pa^ea 91

and 92 of the decision says notliinc," alxnit conversa-

tion nor does the sununary of the com])laint ai^-ainst

petitioner, found at pa^e 92, refer to anything done

by tlie picket except tliat he loitered and picketed for

the pur])ose of hindering, delaying and interfering

with tiie business of the party ])icketed. And on ])age

99 the Court, in referring to the purpose ol' the

picketing, as understood by the Supreme Court in this

decision upholding ])icketing as a constitutional right,

said, ''the ])urpose of the described activity was con-

cededh' to advise customers and ]iros}iective custo-

mers of the reiationshi}) existing between the em-

ployer and its employees and thei'eby to induce ^uch

custoni(>rs not to pati-onize the employer."
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And on page 100 the intention is again referred to

in this langnage, "An intention to hinder, delay or

interfere with a lawfnl l)nsiness, which is an element

of the second oft'ense, likewise can be proved merely

by sliowing that others reacted in a way normally

expectable of some upon learning the facts of a

dispute.
'

'

This would clearly refer to union members and to

their natural reaction to a picket line as referred to

by this Court in the last paragraph on page 4 of the

opinion. That the Supreme Court well understood

that the picketing might be effective and might cause

damage to the person ]ncketed is clearly shown on

page 104 where the Court said

:

"It ma}' be that effective exercise of the means

of advancing pul)lic knowledge may persuade

some of those reached to refrain from entering

into advantageous relations with the business

establishment which is the scene of the dispute.

Every expression of opinion on matters that are

imi)ortant has the potentiality of inducing action

in the interests of one rather than another group

on society."

It is clear then that the Supreme Court of the

United States understood ])erfectly the rule which it

was laying down in the Thornhill case, and there is no

harm in recalling that there was no dissent from this

opinion,—all the justices concurring except Justice

McReynolds. The picket line as a means of protect-

ing the economic interest of the workers has been in

use for a long time, for generations in fact. And to
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hoTTovv the laiimia^v ol* this Coiu't airaiii, the Sn])r('mo

(.uiirt of the IJiiitod Statis in the 'I'lioinliill (h'ci.siuTi

was not so iiai\(' as lo inisundo-stand oi- rnisconstTiic

ill any way the cITcct tA' a jK-accCnl picket line.

It is idle to discuss the cnnstitutioiial riulit of

l)eacef'ul |)i('kotin'r as if it inehuh's only f'ntile and

ineffective utteianccN. 'i'iic i-iL'Jit of peaceful picket-

iiii^- is protected by the Hill of Ili.uhts and hy the

Suf)i'enie Court of the riiiteil States in a dispute by

a union ''deemed by them t<> be i-elevant to their in-

terests" (A. F. of L. r. Stvinij, supra, at pai;*e 32f)), tlie

hiiii»ua^e beini;- that of Mr. Justice Frankfurter, the

author of tlie o])inion in the Riitcr's Cafr case.

In fact, tliere is no case with which the writer is

familiar where tlie rit^ht of abs<dutely futile, ineffec-

tive, sterile ])icketiu,<>- has been adjudicated. Nor has

there ever been any oecasion foi- such adjudicatio?i.

When striking- workers ,i>ive uj) their days to the

carrying- of a banner they are not doini^- it for fun.

They are doing- it to enlist syinj)athy in theii- ])artieu-

lar battle. In some circumstances their a])peal is

primarily to the ))ublic and in other cases, as in the

one at bar, they are a])])ealiu,u- to theii- fellow workers.

In either case they intend and expect the picketinu-

to be eifective.
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VI.

THE MISINTERPRETATION AND MISCONCEPTION BY THIS
COURT OF THE RIGHT OF PEACEFUL PICKETING SEEKS
TO OVERRULE THE SUPREME COURT OF THE UNITED
STATES AND TO NULLIFY THE PROVISIONS OF THE FIRST

AMENDMENT.

Fifty ,yeai's a.^o a decision of this Court disapprov-

ing- the right of picketing for tlie purpose of inter-

fering with ))nsiness would liave heen readily mider-

stood. But in tliis year of 1948, in view of the

decisions of tlie Su])reme Court of the United States

for the hist ten years, l)eg'inning with the Sew case

(301 U. S. 468, decided May 24, 1937), the decisions

of federal Courts liolding tliat under the Taft-Hartley

Act peaceful picketing of the ty])e involved here can

be enjoined are simply incomprehensible.

And the manner in which this conclusion is arrived

savors of the magical. Ilie definition of the phj^sical

act of picketing, as set out in the decision of this

Court herein and of the C^ourt of the Second

Circuit in the Sperry case referred to by this Court,

does not vary from that of the Sui:)reme Court of the

United States in the Soin, Thornhill, Meadowmoor,
Siving, Angclos, Wohl and Ritter's Cafe cases, nor in

fact could the definition be changed because picketing

is an objective act familiar to all of us. This Court,

in the last x)aragra])h on ])age 4 of the decision, cor-

rectly describes certain features, as for instance, that

picketing may be something more than a mere expres-

sion of views, argument or opinion, that it frequently

or habitually constitutes an appeal for solidarity and

that workers are reluctant to cross a i^icket line. AH
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of th(^ decisions of the Supreme (Jonr-I of tlic Uiiitcfl

States referriiii;' to pieketiiii:!,' Iiave i-ecognized these

as[)eets and chai'acteristies, and it is with tliis full

I'eco^iiition that the Snp](>nie Court lias uplield the

rijj'ht ol' p(^aeefnl pieketini;- as a er>Tistitutional T'iq:lit.

Where tlie rii^'lit (»!' pieketini;- has Ix'cn limited hy the

Supreme (\)urt it has ne\-er been l)e('aus(> of tlic effee-

tiveness of ])ea('erul |)icketin^' in a dispute inxolvinu"

employment relations for the pu7*i)oses of colleetive

hari^aininji'. In the MeadoH'iiioor case, the picketinu;

was enjoined because o\' the \iolence, the threat of

which the Court found was still in existence. But

the Court made it clear that the restraint must cease

the moment the ])icketinj2,- resumed a peaceful char-

acter. In the Ritfcr's Cafe case, ))icketiiift' was not

])rohibited because it vv'as effective, because workers

I'efused to cross the ])icket line, or because* it would

cause injury. The picketing- of one particular place

of business was enjoined for the sole reason that that

particular, business was not within the )H'.rns of the

dispute.

In the AJUni-Bradlcf/ r. Local No. S case {''V2rt V. S.

797) a boycott by the workers in their own intei-est

was held lawful, the i)rohil)ition going only to action

by the union on behalf of em])loyers in a ])rogram of

price fixing and market control.

But enough of genei-alization. The picketing in-

volved here was directed at the product of a struck

employer. It was not even directed personally at the

carriers or the customers in whose i)ossession the

product was i'ound. Hut, assuming that this was
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actual picketing- pursuant to a secondary boycott, it

was the precise type of secondary boycott in which

the Court upheld tlie right of peaceful picketing in

Milk Wagon Drivers v. Meadowwoor Dairies so long

as it was peaceful, and in Bakery Pastry Drivers v.

WoM which was expressly affirmed in the Rifter^s
\

Cafe case (at page 727) for the evident purpose of ;

making it clear that the limitation in the Hitter's Cafe

decision did not go to the extent of ]n'ohibiting a sec-

ondary l)oycott.

And the picketing at bar was the exact ty])e which

was upheld by the Su])reme Court of (California by

a vote of six to one in the case of In re Blaney, 30

Cal. (2d) 643. AVhile that decision is not binditig

upon this Court, its language is extremely persuasive.

It cites the decisions of the Su})reme Cburt of Cali-

foT'uia, l)ut also cites and relies upon the same de-

cisions of the Supreme Court of the United States on

which appellants here i)lace their reliance.

VII.

THE PICKETING AT BAR WAS NOT FOR AN
UNLAWFUL PURPOSE.

The exx)ression "jiicketing for an unlawful pur-

pose" is frecjuently used in cases of the type of the

one at bar. In the Bhtney case, above referred to, the

Supreme Court of C-alifornia made this very perti-

nent comment: "And the purpose of the economic

pressure and the means used to exert it must be law-

ful (citations), but tliat proposition poses the question
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in terms of icsuHs. Hatlicr it is fnoi'cly stating; the

problem in other words. 'Plic (jiiestion still i-emaius

as to what j)iiiiM)ses oi- what inearis may he deelared

unlawful by the Je.i^islatuic (»i- the Courts without

violatiui>' the piovisions of tlie (Constitution." The

Supreme (^ourt of Caliroi-nia tlicn piocceds to fite

the decisions oi' the Su])renie Coui-t of tlic Cnited

States whieh we haxc cited t(» this Conit in the case

at bar, namely, the M( adowmoor Dairji case where

the means emj)]oyed included extreme violence, the

Ritter's Cafe and Wohl cases, the Swhig case and

Near v. Minne.'iota. And the Su])reme Court of Cali-

fornia, as above stated, proceeded to hold jucketing-

of the exact type of that in the case at l)av to be in

the exercise of the constitutional vi,i;ht of \'vi'v speech

under the First Amendment.

Let us see what we mean—"unlawful ])urpose."

The unlaw Cu I ])ur})ose in the case at l)ar is very

evidently the violation of the Taft-Hartley Act. If

I)icketing' and violation of a statute is ]iicketino- foi*

an unlawful ])uri)ose, then the picketinu" in TJiornhill

V. Alabama was for a like unlawful ])ur])ose. The

kmguage of the Alabama statute was, for the ]iurpose

of our present discussion, completely analogous with

the language of the Taft-Hartley Act because it pro-

hibited picketing for the puri)ose of causing injury to

the ijerson picketed. Similarly, the picketing in the

Blaney case was in violation and defiance of the Cali-

fornia Hot Cargo Act which language is to the same

purport, so far as our puipose is concerned, as that

of the Taft-Hartley Act.
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In Swwg V, A. F. of h., 312 U. S. 321 [85 L. Ed.

855], the picketing in a controversy other than a dis-

pnte l)etween an employer and his own em])1oyees was

contrary to the pnl^lic i)olicy of the State of Illinois

and therefore against pnl)lic policy as the term seems

to be miderstood in the case at bar.

The Conrt will note that in the Thornhill case while

the picketing was in violation of the statnte of the

state of Alabama, the Snpreme Conrt npheld the right

to picket as a constitntional right, and annulled the

statute. In the other cases mentioned, the right to

picket was upheld under the constitutional guarantee.

In the case at ])ar, we have argued that if Section

8(c) is read with the remainder of the provisions

relied upon, the picketing will not be in violation of

the statute, since it will come under the exce])tion, but

that if it is held (as this Court has held) that Section

8(c) has no ap])licati()n, then, since the ])icketing is

clearly the exercise of a constitutional right, this por-

tion of the statute nmst fall.

With regard to the connection of Section 8(c)

which this Court held to have no application, we may

again remind the Court that the general counsel and

his attorneys not only believe that Section 8(c) does

apply but that they apparently consider it vital to

their case since they injected into the findings a de-

cription of the ])icketing as (impliedly) containing a

threat of reprisal and promise of benefit.

The reliance of the attorneys for the Board upon

the text of the Taft-Hartley x\ct and the congressional
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discussions wliicli accompauicd its loi-mnlatioTi aiul

passai^o makes out a cloar case of conflict botwcen the

Taft-TIartley Act and the Bill of Hiirlits. The liill

of ltii;hts says that workei's alon*; with ev(!ryl)ody

else have tiie Ti,<;ht oi' Irec^ sjx'eeh and the Suf)i'eine

Court oC the United States has interpreted this ri-j^lit

of free si)eeeh as the ri.Liht to puhlicize a lahoi- dis])ute

p(uicefully and within the econotnic ik.iks lor the

purpose of intluencinsi.- other woi'kei's and the |)uhlic

to withdraw or withhold theii- patrona,s>'e Proni the

picketed concern. Aloni;- comes the Taft-Hartley Act

and says that this tyi)e of i)icketinp,- cannot he done,

just as the Legislatni'e oF Alabama said it could not

be done, the Legislature of California under the Hot

Cargo Act said it could not be done, or ))ublic policy

of the State of Illinois said it could not be done, and

yet these statutes and this ])ublic ])olicy wei-e held

l)y the Supreme Court ol' the United States to be

inferior and subordinate to the Bill of Rights. The

same ruling nnist be ap])lied to the Taft-Hartley law.

VIII.

THE ECONOMIC JUSTIFICATION FOR PICKETING THE PROD-

UCT IN THE WOHL CASE ALSO SHOULD HAVE BEEN
FOUND TO EXIST HEREIN.

This Court has declined to apjjly the holding in

Bakery Drivers Local v. Wohl, 315 U.S. 769, to the

present case upon the assum])tion that the facts and

circumstances there were "peculiar"' and ** extraor-

dinary". It finds that in the Wnhl case, the Supreme
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Court thought ''it was practically impossible for the

union to make known its legitimate grievances" ex-

cept by means of a product boycott.

Without being ready to admit that the Wohl case

stands for so narrow a proposition, we urge that the

identical economic .instification for a i^roduct ])oyeott

appears in the instant case. It apparently was not

considered althougli called to this Court's attention

at pages 8 and 9 of ap]:)ellants' reph^ brief. The nature

of 8ealright products—milk bottle caps and ])aper

food containers—like the bakery goods in the WoJiI

case—causes them to lose their identity as to place of

manufacture before reaching the ultimate consumer.

The District Court injunction foi'indding the Seal-

right strikers from following the subject matter of the

dispute, set apart a particular enterprise—Sealright

—

and freed it from all effective picketing in the same

fashion as the New York injunction in the Wohl case,

concerning which Mr. Justice Douglas said :

"If the principles of the Thorn hi11 case are to

survive, I do not see how New York can ])e al- -

lowed to draw that line."

IX.

NOTHING CONTAINED IN THIS OPINION INDICATES THAT THE
"CLEAR AND PRESENT DANGER" TEST WAS EVEN CON-

SIDERED.

Despite rei)eated references by appellants to deci-

sions of the Supi'eme Court holding that labor speech,

inchiding peaceful })icketing, may not be curtailed in
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the abscnoo of a "cloai' and ])rescnt daniror" of tlic

gravest abuses endangei-ing our f'oT'ui of society as a

whole, the opinion is completely silent as to this fun-

damental argument. (Op. T^,r. 44-45, 57; Reply Br. 10.)

In the Carlson ease, tlic Supreme Court of the

United States declared

:

"The power and duty of the State to take ade-

quate steps to preserve the peace and piotcct the

privacy, the lives, and the |)roperty oP its resi-

dents caimot be dou})ted. liut the ordinance in

question here abridges liberty of discussion undei-

circumstances ])resenting no dear and prfscnf

danger of substantive evils within the allowable

area of State control."

(310 U.S. at 113, cmi)hasis added.)

The power of Congress under "The Commerce

Clause"—like the police power of a State—is subject

to the basic guarantees of the Jiill of Rights.

In Bridges v. California, 314 U.S. 252, the Supreme

Court again ])ointed out that restrictions u])on ])eace-

ful picketing were subject to the exacting test applied

to all forms of curtailment of the cognate rights as-

sured by the First Amendment:
"* * * very recently we have also suggested that

* clear and. present danger' is an appropriate guide

in determining the constitutionality of restrictions

upon expression where the substantive evil sought

to l)e prevented ])y the restriction is 'destructive

of life or property, or invasion of the right of

privacy.' Thornhiil v. Alabama, 310 U.S. 88, 105,

60 S. Ct. 736, 745, 84 L. Ed. 1093 * *
*"
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Government's power to legulate labor union activity

as an exercise of its duty to safeguard and i^roniote the

public welfare must not trespass upon the domains

set apart for free assembly and free speech unless

.s^rave danger to paramount interests would thereby

l)e i^revented. This rule is equally applical^le to laws

aimed at preventing union officers or members from

platform speaking {Hague v. C.I.O., 307 U.S. 496;

Thomas v. Collins, 323 U.S. 516), handhilling, Schnei-

der V. Totvn of Irvington, 308 U.S. 147), or picketing

(Thornhill , Carlson, Wohl, Siving and Angelos cases,

supra). Yet, nowhere does this Court's opinion indi-

cate that any consideration was given to this test in

passing upon the validity of Section 8(b)(4)(A).

It is significant that the opinion does refer to Sec-

tion 8(b)(4)(A) as a statute which ''* * * broadly

sweeps within its prohihition an entire pattern of in-

dustrial warfare deemed l)y (-ongress to be harmful

to the public interest". (]). 4.) Under the "clear and

present danger" rule, as applied in Thornhill v.

Alabama and Carlson v. California, such a statute

"which does not aim specifically at evils within the

allowable area of state control, but on the contrary

sweeps ivithin its ambit other activities that in ordi-

nary circumstances constitute an exercise of freedom

of speech* * * " must be declared unconstitutional, for

"The existence of such a statute results in a con-

tinuous and pervasive restraint on all freedom of dis-

cussion that might reasonably be regarded as coming

ivithin its purview."
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Whilo it is true, as tlir ojiinion states (p. 4), that

"The wisdom or policy of eiifiirnscrihiDtr the use of

the weapon is not, of* course, a niattei- with whicli tin-

Courts are entitled to concern tlieniselves", nonethe-

less this Court cannot esca])e tiic dutN laid down for

it by the Supreme Court in Thomas v. ColUnfi, which

said:
a* * * j^j ^^^^y system where the line can consti-

tutionally be placed presents a (|uesti(ni this Court
cannot escaf)e answerinu independently, trhatrrrr

the legislative judfjmemt, in the li,s:]it of our con-

stitutional tradition. Schneider r. State, 808 CS.
147, 161. And the answei*, under that ti-adition,

can be affirmati\e to su})port an iiitrusion u])on

that domain, only if (jrave and imjicudivf) fxtblir

danger requires this.''

X.

THE ONE THING NECESSARY FOR A SOLUTION OF THE ISSUE
BEFORE US IS A REALISTIC APPROACH.

The argument on which counsel for the Board relies

in its opinion is that if the acts charged are violations

of the Taft-Hartley law they must be enjoined. There

is substantial agreement that the acts charged are

violations of some of the language of the Taft-Hartley

Act except as qualified by Section 8(c). The (juestion

here is no different from the question which has arisen

in so many of the picketing injunction cases, namely,

does the particular statute or ordinance attem])t to

prohibit peaceful ])icketing within the area of a lab<^r

dispute? The answer here cannot be nny ditTrront
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from the answer in cases of other statutes which have

sought to do what this particular portion of this stat-

ute attempts to do. I

Ever since the Taft-Hartley Act was passed it has |

l)een recognized by thouglitful lawyers not deafened I

by the din and commotion in favor of the enforcement j

of every jot and tittle of the measure that the provi-
J

sions here under consideration might infringe upon

the constitutional riglit of peaceful picketing. Articles

in law journals have raised this point, and in a recent

bulletin put out by the Commerce Clearing House

Labor Law Reporter a])pears an article headed "Pic-

keting and the Right of Free Speech", being para-

grapli 5120 at page .')62L Here we find a very calm

and objective appraisal of the right of peaceful pic-

keting—primary and secondary—and a suggestion

that if the Taft-Hartley Act attempts to prohibit

peaceful picketing—primary or secondary—it may be

unconstitutional. Some of the propositions are: "If

the picketing is peaceable, however, it is protected

even though it does not arise in an employer-employee

relationship; i.e., 'stranger' picketing is protected by;

the right of free speech. 'Secondary' picketing, the*

picketing of businesses or persons not directly in-

volved in the labor dispute, is likewise held immune to
,

restrictive legislation, except where the pickets leave
|

the industrial 'area' of the original dispute to bring
!J

into it parties who are not in 'unity of interest'. * * ^

The Supreme Court has held that picketing is pro

tected notwithstanding the fact that it may induce or

encourage a boycott, and, as we have seen, 'secondary'
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pickotiiii]^ is held immune so \o\iu; as it I'cmains within

the iTidiistrial area where the lahoi- dispute arose."

That change is well kriowTi to aiithoi-ities on labor law

and should not he iiiiiorcd in tlic sohition nf flic «|n(*stion

at bar. 'I'he United States Sni)r('ni<' Coni-t foi- a decade

has nf)held the I'i^ht ol' |)eaeeful ])ieketin,u- unde?- the

exact circumstances found here and for the exaet pur-

poses and with the jU'ecise effects which are found to

exist in the case at bar, and the Supreme Coui't has

upheld this constitutional rio'ht regardless of statutes

or of j)ublic policy. Since these are matters of common
knowledge it is extremely unrealistic to have them

ignored in the decision of this case on the assum])tion

that the I>ill of Rights has been repealed or abridged

by the ])assage of the Taft-Hartley law.

When the law was first enacted strong arguments

were made to the effect that this congresvsional statute

expressed a definite national policy which presumably

would continue in effect indefinitely. On the second oC

last Novem})er a popular referendum was taken on a

number of issues, including the issue of the Taft-

Hartley Act, and the vote of the ])eo])le seemed to

forecast a different national policy so far as the Taft-

Hartley Act is concerned. If the Taft-Hartley Act is

repealed by the Eighty-first Congress, such repeal will

constitute a declaration of public policy to the same

extent as but no more than the original passage of the

Act by the Eightieth (^ongress, twn constat, but the

Eighty-first Congress might re-establish the Aet in

certain res])ects, or entirely.
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The above suggestions are made to indicate the

soundness of a judicial policy which shall adhere to

the words of the Constitution,—which cannot be

amended by each successive Congress in accordance

with prevailing public ojjinion at the time. The de-

cisions of the Supreme Court which we have referred

to, some of them unanimous like the Wohl case, others

practically so, like the ThornJiill case, have rested

strictly and strongly on the provisions of the Consti-

tution. We ask this Court to grant a rehearing of this

case in order that the final decision may be in accord-

ance with those constitutional principles.

Appellants respectfully i)ray the Court to grant a

rehearing herein.

Dated, San Francisco, California,

January 7, 1949.

Respectful ly submitted,

Clarence E. Todd,

Robert AV. Gilbert,

Allan L. Saptro,

Attorneys for Appellants
and Petitioners.



Certibticate of Counsel.

I hereby certify that I am <»f counsel for appellants

and petitioners in tlio above entitled cause and that in

my judgment the foregoing petition for a rehearing is

well founded in point of law as well as in fact and that

said ])etiti()n for a rehearing is not interposed foi-

delay.

Dated, San Francisco, California,

J anuary 7, 1949.

Clarence E. Todd,

Of Coiriisrl for A pp( Ihnifs

and Petiiioncrs.


